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<para><ulink url="http://laws.findlaw.com/us/532/234.html">http://laws.findlaw.com/us/532/234.html</ulink></para>
<para>This case is the conclusion to legal challenges to North Carolina’s 1992 congressional redistricting plan. As a result of the 1990 census, the state was entitled to a twelfth seat in the U.S. House of Representatives. The first redistricting plan adopted by the state General Assembly had one district in the northeastern part of the state with a majority of African-American voters. (No African-American had been elected from the state to the U.S. House of Representatives since 1901.) Acting under the preclearance provisions of § 5 of the Voting Rights Act, the Justice Department insisted on two such districts. The state legislature revised the redistricting plan to comply, although both districts were oddly shaped. District 1 in the eastern part of the state was said to resemble a “bug splattered on a windshield.” District 12 in the central region stretched for 160 miles along the Interstate 85 corridor. Five state residents then brought suit claiming that both districts amounted to racial gerrymanders in violation of the equal protection clause of the Fourteenth Amendment. In 1992 a three-judge panel of the U.S. District Court for the Eastern District of North Carolina dismissed the suit because of the absence of a cognizable claim under the Constitution. On appeal in <emphasis>Shaw</emphasis> v. <emphasis>Hunt</emphasis> (1993), the Supreme Court recognized, 5–4, a Fourteenth Amendment right for voters to live in a district that had not been drawn primarily on the basis of race, even where (as here) the legislature’s intent was to enhance minority representation. The Court then remanded the case to see whether either district was constitutionally flawed. After the district court upheld the plan, the Supreme Court, citing <emphasis>Miller</emphasis> v. <emphasis>Johnson</emphasis> (1995) as authority, concluded, 5–4, in <emphasis>Shaw</emphasis> v. <emphasis>Hunt</emphasis> (1996) that district 12 was a “predominantly racial” gerrymander and so violated the Fourteenth Amendment; District 1 had been dropped from the litigation because the white voters who mounted the original challenge had since moved out of the district. The remaining facts appear in Justice Breyer’s opinion below. Cases involving voting rights disputes are among the handful of cases today that are decided by a panel of three judges at the district court level. Review of such a decision goes directly to the Supreme Court, by-passing the court of appeals. Majority: Breyer, Ginsburg, O’Connor, Souter, Stevens. Dissenting: Thomas, Kennedy, Rehnquist, Scalia.</para></introduction>
<division id="ch05div20" type="h1"><title id="ch05div20.title"/><division id="ch05div21" type="h2"><title id="ch05div21.title">J<emphasis role="smaller">ustice</emphasis> B<emphasis role="smaller">reyer</emphasis> delivered the opinion of the Court.</title>
<para>In this appeal, we review a three-judge District Court’s determination that North Carolina’s legislature used race as the “predominant factor” in drawing its 12th Congressional District’s 1997 boundaries. The court’s findings, in our view, are clearly erroneous. We therefore reverse its conclusion that the State violated the Equal Protection Clause.</para>
<para>This “racial districting” litigation is before us for the fourth time. Our first two holdings addressed North Carolina’s former Congressional District 12, one of two North Carolina congressional districts drawn in 1992 that contained a majority of African-American voters. See <emphasis>Shaw</emphasis> v. <emphasis>Reno</emphasis> (<emphasis>Shaw I</emphasis> ); <emphasis>Shaw</emphasis> v. <emphasis>Hunt</emphasis> (<emphasis>Shaw II</emphasis> )....</para>
<para>Our third holding focused on a new District 12, the boundaries of which the legislature had redrawn in 1997. A three-judge District Court, with one judge dissenting, had granted summary judgment in favor of those challenging the district’s boundaries. The court found that the legislature again had “used criteria...that are facially race driven,” in violation of the Equal Protection Clause....</para>
<para>This Court reversed (<emphasis>Hunt</emphasis> v. <emphasis>Cromartie,</emphasis> 1999). We agreed with the District Court that the new district’s shape, the way in which it split towns and counties, and its heavily African-American voting population all helped the plaintiffs’ case. But neither that evidence by itself, nor when coupled with the evidence of Democratic registration, was sufficient to show, on summary judgment, the unconstitutional race-based objective that plaintiffs claimed. That is because there was a genuine issue of material fact as to whether the evidence also was consistent with a constitutional political objective, namely, the creation of a safe Democratic seat....</para>
<para>On remand, the...three-judge District Court...again held (over a dissent) that the legislature had unconstitutionally drawn District 12’s new 1997 boundaries. It found that the legislature had tried “(1) [to] cur[e] the [previous district’s] constitutional defects” while also “(2) drawing the plan to maintain the existing partisan balance in the State’s congressional delegation.” It added that to “achieve the second goal,” the legislature “drew the new plan (1) to avoid placing two incumbents in the same district and (2) to preserve the partisan core of the existing districts.” The court concluded that the “plan as enacted largely reflects these directives.” But the court also found “as a matter of fact that the General Assembly...used criteria...that are facially race driven” without any compelling justification for doing so....</para>
<para>We noted probable jurisdiction. And we now reverse.</para>
<para>The issue in this case is evidentiary. We must determine whether there is adequate support for the District Court’s key findings, particularly the ultimate finding that the legislature’s motive was predominantly racial, not political. In making this determination, we are aware that, under <emphasis>Shaw I</emphasis> and later cases, the burden of proof on the plaintiffs (who attack the district) is a “demanding one.” The Court has specified that those who claim that a legislature has improperly used race as a criterion, in order, for example, to create a majority-minority district, must show at a minimum that the “legislature subordinated traditional race-neutral districting principles...to racial considerations.”...</para>
<para>The Court also has made clear that the underlying districting decision is one that ordinarily falls within a legislature’s sphere of competence. Hence, the legislature “must have discretion to exercise the political judgment necessary to balance competing interests,” and courts must “exercise <emphasis>extraordinary caution</emphasis> in adjudicating claims that a State has drawn district lines on the basis of race” (emphasis added [by Justice Breyer]). Caution is especially appropriate in this case, where the State has articulated a legitimate political explanation for its districting decision, and the voting population is one in which race and political affiliation are highly correlated....</para>
<para>The critical District Court determination—the matter for which we remanded this litigation—consists of the finding that race rather than politics predominantly explains District 12’s 1997 boundaries....</para>
<para>The District Court primarily based its “race, not politics,” conclusion upon its finding that “the legislators excluded many heavily-Democratic precincts from District 12, even when those precincts immediately border the Twelfth and would have established a far more compact district.”...This finding, however...rests solely upon evidence that the legislature excluded heavily white precincts with high Democratic Party registration, while including heavily African-American precincts with equivalent, or lower, Democratic Party registration. Indeed, the District Court cites at length figures showing that the legislature included “several precincts with racial compositions of 40 to 100 percent African-American,” while excluding certain adjacent precincts “with less than 35 percent African-American population” but which contain between 54 percent and 76 percent registered Democrats. As we said before, the problem with this evidence is that it focuses upon party registration, not upon voting behavior. And we previously found the same evidence...inadequate because registration figures do not accurately predict preference at the polls....</para>
<para>A legislature trying to secure a safe Democratic seat is interested in Democratic voting behavior. Hence, a legislature may, by placing reliable Democratic precincts within a district without regard to race, end up with a district containing more heavily African-American precincts, but the reasons would be political rather than racial....</para>
<para>We concede the record contains a modicum of evidence offering support for the District Court’s conclusion....The evidence taken together, however, does not show that racial considerations predominated in the drawing of District 12’s boundaries. That is because race in this case correlates closely with political behavior. The basic question is whether the legislature drew District 12’s boundaries because of race rather than because of political behavior (coupled with traditional, nonracial districting considerations)....</para>
<para>We can put the matter more generally as follows: In a case such as this one where majority-minority districts (or the approximate equivalent) are at issue and where racial identification correlates highly with political affiliation, the party attacking the legislatively drawn boundaries must show at the least that the legislature could have achieved its legitimate political objectives in alternative ways that are comparably consistent with traditional districting principles. That party must also show that those districting alternatives would have brought about significantly greater racial balance. Appellees failed to make any such showing here. We conclude that the District Court’s contrary findings are clearly erroneous....</para>
<para>The judgment of the District Court is</para>
<para><emphasis>Reversed.</emphasis></para></division>
<division id="ch05div22" type="h2"><title id="ch05div22.title">J<emphasis role="smaller">ustice</emphasis> T<emphasis role="smaller">homas</emphasis>, with whom T<emphasis role="smaller">he</emphasis> C<emphasis role="smaller">hief</emphasis> J<emphasis role="smaller">ustice</emphasis>, J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">calia</emphasis>, and J<emphasis role="smaller">ustice</emphasis> K<emphasis role="smaller">ennedy</emphasis> join, dissenting....</title>
<para>Because I do not believe the court below committed clear error, I respectfully dissent.</para>
<para>The District Court’s conclusion that race was the predominant factor motivating the North Carolina Legislature is a factual finding....Accordingly, we should not overturn the District Court’s determination unless it is clearly erroneous....</para>
<para>Reviewing for clear error, I cannot say that the District Court’s view of the evidence was impermissible. First, the court relied on objective measures of compactness, which show that District 12 is the most geographically scattered district in North Carolina, to support its conclusion that the district’s design was not dictated by traditional districting concerns....</para>
<para>Second, the court relied on the expert opinion of Dr. Weber, who interpreted statistical data to conclude that there were Democratic precincts with low black populations excluded from District 12, which would have created a more compact district had they been included. And contrary to the Court’s assertion, Dr. Weber did not merely examine the registration data in reaching his conclusions....</para>

<para>If I were the District Court, I might have reached the same conclusion that the Court does, that “[t]he evidence taken together...does not show that racial considerations predominated in the drawing of District 12’s boundaries.” But I am not the trier of fact, and it is not my role to weigh evidence in the first instance. The only question that this Court should decide is whether the District Court’s finding of racial predominance was clearly erroneous. In light of the direct evidence of racial motive and the inferences that may be drawn from the circumstantial evidence, I am satisfied that the District Court’s finding was permissible, even if not compelled by the record.
