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<para>The details of this litigation follow in Justice Stevens’s opinion below. At the time he was charged, Hamdan was reputed to have been a personal driver for Osama bin Laden. Among other things, the Detainee Treatment Act of 2005, to which the opinion refers, provided for some administrative review of decisions made regarding detainees at Guantanamo, Cuba and assigned, where a sentence of imprisonment was greater than ten years, exclusive jurisdiction to the U.S. Court of Appeals for the District of Columbia Circuit in cases involving appeals from judgments of any military commission established by Commission Order No. 1. The opinion in the decision of the Court of Appeals, which the Supreme Court reversed in this case was written by then Judge John G. Roberts. Majority: Stevens, Breyer, Ginsburg, Kennedy, Souter. Dissenting: Alito, Scalia, Thomas. Not participating: Roberts.</para></introduction>
<para><emphasis role="smaller"></emphasis><emphasis role="smaller"><emphasis role="strong">Justice</emphasis></emphasis> <emphasis role="strong">S</emphasis><emphasis role="smaller"><emphasis role="strong">tevens</emphasis></emphasis> <emphasis role="strong">announced the judgment of the Court</emphasis> and delivered the opinion of the Court with respect to most of the excerpted passages below.</para>
<para>Petitioner Salim Ahmed Hamdan, a Yemeni national, is in custody at an American prison in Guantanamo Bay, Cuba. In November 2001, during hostilities between the United States and the Taliban (which then governed Afghanistan), Hamdan was captured by militia forces and turned over to the U.S. military. In June 2002, he was transported to Guantanamo Bay. Over a year later, the President deemed him eligible for trial by military commission for then-unspecified crimes. After another year had passed, Hamdan was charged with one count of conspiracy “to commit...offenses triable by military commission.”</para>
<para>Hamdan...concedes that a court-martial constituted in accordance with the Uniform Code of Military Justice (UCMJ) would have authority to try him. His objection is that the military commission the President has convened lacks such authority, for two principal reasons: First, neither congressional Act nor the common law of war supports trial by this commission for the crime of conspiracy—an offense that, Hamdan says, is not a violation of the law of war. Second, Hamdan contends, the procedures that the President has adopted to try him violate the most basic tenets of military and international law, including the principle that a defendant must be permitted to see and hear the evidence against him.</para>
<para>The District Court granted Hamdan’s request for a writ of habeas corpus (2004). The Court of Appeals for the District of Columbia Circuit reversed (2005)....[W]e granted certiorari.</para>
<para>For the reasons that follow, we conclude that the military commission convened to try Hamdan lacks power to proceed because its structure and procedures violate both the UCMJ and the Geneva Conventions. Four of us also conclude that the offense with which Hamdan has been charged is not an “offens[e] that by...the law of war may be tried by military commissions.”...</para>
<para>[T]he Government filed a motion to dismiss the writ of certiorari. The ground cited for dismissal was the recently enacted Detainee Treatment Act of 2005 (DTA). We postponed our ruling on that motion pending argument on the merits, and now deny it.</para>
<para>The DTA, which was signed into law on December 30, 2005, addresses a broad swath of subjects related to detainees....Section 2241 of title 28, United States Code, is amended by adding at the end the following: “Except as provided in section 1005 of the Detainee Treatment Act of 2005, no court, justice, or judge shall have jurisdiction to hear or consider— an application for a writ of habeas corpus filed by or on behalf of an alien detained by the Department of Defense at Guantanamo Bay, Cuba....This section shall take effect on the date of the enactment of this Act....”</para>
<para>The Government argues that [the DTA] had the immediate effect, upon enactment, of repealing federal jurisdiction not just over detainee habeas actions yet to be filed but also over any such actions then pending in any federal court—including this Court. Accordingly, it argues, we lack jurisdiction to review the Court of Appeals’ decision below.</para>
<para>Hamdan objects to this theory on both constitutional and statutory grounds. Principal among his constitutional arguments is that the Government’s preferred reading raises grave questions about Congress’ authority to impinge upon this Court’s appellate jurisdiction, particularly in habeas cases....Hamdan also suggests that, if the Government’s reading is correct, Congress has unconstitutionally suspended the writ of habeas corpus.</para>
<para>We find it unnecessary to reach either of these arguments. Ordinary principles of statutory construction suffice to rebut the Government’s theory—at least insofar as this case, which was pending at the time the DTA was enacted, is concerned....</para>
<para>For these reasons, we deny the Government’s motion to dismiss....</para>
<para>The Constitution makes the President the “Commander in Chief” of the Armed Forces, but vests in Congress the powers to “declare War...and make Rules concerning Captures on Land and Water,” to “raise and support Armies,” to “define and punish...Offences against the Law of Nations,” and “To make Rules for the Government and Regulation of the land and naval Forces.” The interplay between these powers was described by Chief Justice Chase in the seminal case of <emphasis>Ex parte Milligan</emphasis>....</para>
<para>Whether Chief Justice Chase was correct in suggesting that the President may constitutionally convene military commissions “without the sanction of Congress” in cases of “controlling necessity” is a question this Court has not answered definitively, and need not answer today. For we held in [Ex parte] <emphasis>Quirin</emphasis> that Congress had, through Article of War 15, sanctioned the use of military commissions in such circumstances....Article 21 of the UCMJ, the language of which is substantially identical to the old Article 15 was preserved by Congress after World War II....</para>
<para>We have no occasion to revisit <emphasis>Quirin</emphasis>’s controversial characterization of Article of War 15 as congressional authorization for military commissions. Contrary to the Government’s assertion, however, even <emphasis>Quirin</emphasis> did not view the authorization as a sweeping mandate for the President to “invoke military commissions when he deems them necessary.” Rather, the <emphasis>Quirin</emphasis> Court recognized that Congress had simply preserved what power, under the Constitution and the common law of war, the President had had before 1916 to convene military commissions—with the express condition that the President and those under his command comply with the law of war. That much is evidenced by the Court’s inquiry, <emphasis>following</emphasis> its conclusion that Congress had authorized military commissions, into whether the law of war had indeed been complied with in that case.</para>
<para>The Government would have us dispense with the inquiry that the Quirin Court undertook and find in either the AUMF or the DTA specific, overriding authorization for the very commission that has been convened to try Hamdan. Neither of these congressional Acts, however, expands the President’s authority to convene military commissions....Absent a more specific congressional authorization, the task of this Court is, as it was in <emphasis>Quirin,</emphasis> to decide whether Hamdan’s military commission is so justified. It is to that inquiry we now turn....</para>
<para><emphasis>Quirin</emphasis> is the model the Government invokes most frequently to defend the commission convened to try Hamdan....[N]o more robust model of executive power exists....</para>
<para>At a minimum, the Government must make a substantial showing that the crime for which it seeks to try a defendant by military commission is acknowledged to be an offense against the law of war. That burden is far from satisfied here....</para>
<para>In sum,...the Government has failed even to offer a “merely colorable” case for inclusion of conspiracy among those offenses cognizable by law-of-war military commission. Because the charge does not support the commission’s jurisdiction, the commission lacks authority to try Hamdan....</para>
<para>Whether or not the Government has charged Hamdan with an offense against the law of war cognizable by military commission, the commission lacks power to proceed. The UCMJ conditions the President’s use of military commissions on compliance not only with the American common law of war, but also with the rest of the UCMJ itself, insofar as applicable, and with the “rules and precepts of the law of nations,”—including, <emphasis>inter alia,</emphasis> the four Geneva Conventions signed in 1949. The procedures that the Government has decreed will govern Hamdan’s trial by commission violate these laws.</para>
<para>The commission’s procedures are set forth in Commission Order No. 1, which was amended most recently on August 31, 2005—after Hamdan’s trial had already begun....The accused also is entitled to a copy of the charge(s) against him,...and to certain other rights typically afforded criminal defendants in civilian courts and courts-martial. These rights are subject, however, to one glaring condition: The accused and his civilian counsel may be excluded from, and precluded from ever learning what evidence was presented during, any part of the proceeding that either the Appointing Authority or the presiding officer decides to “close.”...Appointed military defense counsel must be privy to these closed sessions, but may, at the presiding officer’s discretion, be forbidden to reveal to his or her client what took place therein.</para>
<para>Another striking feature of the rules governing Hamdan’s commission is that they permit the admission of any evidence that, in the opinion of the presiding officer, “would have probative value to a reasonable person.” Under this test, not only is testimonial hearsay and evidence obtained through coercion fully admissible, but neither live testimony nor witnesses’ written statements need be sworn. Moreover, the accused and his civilian counsel may be denied access to evidence in the form of “protected information”...so long as the presiding officer concludes that the evidence is “probative” and that its admission without the accused’s knowledge would not “result in the denial of a full and fair trial.”...</para>
<para>In part because the difference between military commissions and courts-martial originally was a difference of jurisdiction alone, and in part to protect against abuse and ensure evenhandedness under the pressures of war, the procedures governing trials by military commission historically have been the same as those governing courts-martial....</para>
<para>The uniformity principle is not an inflexible one; it does not preclude all departures from the procedures dictated for use by courts-martial. But any departure must be tailored to the exigency that necessitates it. That understanding is reflected in Article 36 of the UCMJ....</para>
<para>Article 36 places two restrictions on the President’s power to promulgate rules of procedure for courts-martial and military commissions alike. First, no procedural rule he adopts may be “contrary to or inconsistent with” the UCMJ—however practical it may seem. Second, the rules adopted must be “uniform insofar as practicable.” That is, the rules applied to military commissions must be the same as those applied to courts-martial unless such uniformity proves impracticable.</para>
<para>Hamdan argues that Commission Order No. 1 violates both of these restrictions; he maintains that the procedures described in the Commission Order are inconsistent with the UCMJ and that the Government has offered no explanation for their deviation from the procedures governing courts-martial, which are set forth in the Manual for Courts-Martial....Without reaching the question whether any provision of Commission Order No. 1 is strictly “contrary to or inconsistent with” other provisions of the UCMJ, we conclude that the “practicability” determination the President has made is insufficient to justify variances from the procedures governing courts-martial....Nothing in the record before us demonstrates that it would be impracticable to apply court-martial rules in this case....</para>
<para>Under the circumstances, then, the rules applicable in courts-martial must apply. Since it is undisputed that Commission Order No. 1 deviates in many significant respects from those rules, it necessarily violates Article 36(b)....</para>
<para>The conflict with al Qaeda is not, according to the Government, a conflict to which the full protections afforded detainees under the 1949 Geneva Conventions apply because Article 2 of those Conventions (which appears in all four Conventions) renders the full protections applicable only to “all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties.” Since Hamdan was captured and detained incident to the conflict with al Qaeda and not the conflict with the Taliban, and since al Qaeda, unlike Afghanistan, is not a “High Contracting Party”—<emphasis>that is,</emphasis> a signatory of the Conventions, the protections of those Conventions are not, it is argued, applicable to Hamdan.</para>
<para>We need not decide the merits of this argument because there is at least one provision of the Geneva Conventions that applies here even if the relevant conflict is not one between signatories. Article 3, often referred to as Common Article 3 because, like Article 2, it appears in all four Geneva Conventions, provides that in a “conflict not of an international character occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum,” certain provisions protecting “[p]ersons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed <emphasis>hors de combat</emphasis> by...detention.” One such provision prohibits “the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”...</para>
<para>Common Article 3, then, is applicable here and,...requires that Hamdan be tried by a “regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples. While the term “regularly constituted court” is not specifically defined in either Common Article 3 or its accompanying commentary, other sources disclose its core meaning....At a minimum, a military commission “can be ‘regularly constituted’ by the standards of our military justice system only if some practical need explains deviations from court-martial practice.”...</para>
<para>Inextricably intertwined with the question of regular constitution is the evaluation of the procedures governing the tribunal and whether they afford “all the judicial guarantees which are recognized as indispensable by civilized peoples.” Like the phrase “regularly constituted court,” this phrase is not defined in the text of the Geneva Conventions. But it must be understood to incorporate at least the barest of those trial protections that have been recognized by customary international law....[The] procedures adopted to try Hamdan deviate from those governing courts-martial in ways not justified by any “evident practical need,” and for that reason, at least, fail to afford the requisite guarantees....[A]t least absent express statutory provision to the contrary, information used to convict a person of a crime must be disclosed to him.</para>
<para>Common Article 3 obviously tolerates a great degree of flexibility in trying individuals captured during armed conflict; its requirements are general ones, crafted to accommodate a wide variety of legal systems. But <emphasis>requirements</emphasis> they are nonetheless. The commission that the President has convened to try Hamdan does not meet those requirements....[I]n undertaking to try Hamdan and subject him to criminal punishment, the Executive is bound to comply with the Rule of Law that prevails in this jurisdiction.</para>
<para>The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.</para>
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<division id="ch15div18" type="h1"><title id="ch15div18.title"/><division id="ch15div19" type="h2"><title id="ch15div19.title">J<emphasis role="smaller">ustice</emphasis> K<emphasis role="smaller">ennedy,</emphasis> with whom J<emphasis role="smaller">ustices</emphasis> S<emphasis role="smaller">outer,</emphasis> G<emphasis role="smaller">insburg,</emphasis> and B<emphasis role="smaller">reyer</emphasis> join in part, concurring in part....</title>
<para>The proper framework for assessing whether Executive actions are authorized is the three-part scheme used by Justice Jackson in his opinion in <emphasis>Youngstown Sheet & Tube Co.</emphasis> v. <emphasis>Sawyer.</emphasis></para>
<para>In this case, as the Court observes, the President has acted in a field with a history of congressional participation and regulation. In the Uniform Code of Military Justice (UCMJ), Congress has set forth governing principles for military courts....The UCMJ as a whole establishes an intricate system of military justice. While these laws provide authority for certain forms of military courts, they also impose limitations, at least two of which control this case. If the President has exceeded these limits, this becomes a case of conflict between Presidential and congressional action—a case within Justice Jackson’s third category, not the second or first....</para>
<para>The Court is correct to concentrate on one provision of the law of war that is applicable to our Nation’s armed conflict with al Qaeda in Afghanistan and, as a result, to the use of a military commission to try Hamdan. That provision is Common Article 3 of the four Geneva Conventions of 1949. It prohibits, as relevant here, “[t]he passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples.” The provision is part of a treaty the United States has ratified and thus accepted as binding law. By Act of Congress, moreover, violations of Common Article 3 are considered “war crimes,” punishable as federal offenses, when committed by or against United States nationals and military personnel. There should be no doubt, then, that Common Article 3 is part of the law of war....</para>
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<division id="ch15div20" type="h2"><title id="ch15div20.title">J<emphasis role="smaller">ustice</emphasis> T<emphasis role="smaller">homas,</emphasis> with whom J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">calia</emphasis> joins, and with whom J<emphasis role="smaller">ustice</emphasis> A<emphasis role="smaller">lito</emphasis> joins in part, dissenting....</title>
<para>Our review of petitioner’s claims arises in the context of the President’s wartime exercise of his commander-in-chief authority in conjunction with the complete support of Congress. Accordingly, it is important to take measure of the respective roles the Constitution assigns to the three branches of our Government in the conduct of war....[T]he structural advantages attendant to the Executive Branch—namely, the decisiveness, “activity, secrecy, and dispatch” that flow from the Executive’s “unity, led the Founders to conclude that the “President ha[s] primary responsibility—along with the necessary power—to protect the national security and to conduct the Nation’s foreign relations.”...</para>
<para>Under this framework, the President’s decision to try Hamdan before a military commission for his involvement with al Qaeda is entitled to a heavy measure of deference. In the present conflict, Congress has authorized the President “to use all necessary and appropriate force against those nations, organizations, or persons <emphasis>he determines</emphasis> planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001 in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.”...</para>
<para>Although the Court concedes the legitimacy of the President’s use of military commissions in certain circumstances, it suggests that the AUMF has no bearing on the scope of the President’s power to utilize military commissions in the present conflict, Instead, the Court determines the scope of this power based exclusively on Article 21 of the Uniform Code of Military Justice (UCMJ), the successor to Article 15 of the Articles of War, which <emphasis>Quirin</emphasis> held “authorized trial of offenses against the law of war before [military] commissions.”...Article 21 alone supports the use of commissions here. Nothing in the language of Article 21, however, suggests that it outlines the entire reach of congressional authorization of military commissions in all conflicts—quite the contrary, the language of Article 21 presupposes the existence of military commissions under an independent basis of authorization....</para>
<para>In such circumstances...our duty to defer to the Executive’s military and foreign policy judgment is at its zenith; it does not countenance the kind of second-guessing the Court repeatedly engages in today. Military and foreign policy judgments “are and should be undertaken only by those directly responsible to the people whose welfare they advance or imperil. They are decisions of a kind for which the Judiciary has neither aptitude, facilities nor responsibility and which has long been held to belong in the domain of political power not subject to judicial intrusion or inquiry.”...</para>
<para>In one key respect, the plurality departs from the proper framework for evaluating the adequacy of the charge against Hamdan under the laws of war. The plurality holds that where, as here, “neither the elements of the offense nor the range of permissible punishments is defined by statute or treaty, the precedent [establishing whether an offense is triable by military commission] must be plain and unambiguous.” This is a pure contrivance, and a bad one at that....</para>
<para>Under either the correct, flexible approach to evaluating the adequacy of Hamdan’s charge, or under the plurality’s new, clear-statement approach, Hamdan has been charged with conduct constituting two distinct violations of the law of war cognizable before a military commission: membership in a war-criminal enterprise and conspiracy to commit war crimes....</para>
<para>The Court holds that even if “the Government has charged Hamdan with an offense against the law of war cognizable by military commission, the commission lacks power to proceed” because of its failure to comply with the terms of the UCMJ and the four Geneva Conventions signed in 1949. This position is untenable.</para>
<para>As with the jurisdiction of military commissions, the procedure of such commissions “has [not] been prescribed by statute,” but “has been adapted in each instance to the need that called it forth.”<emphasis>...</emphasis>Article 36 of the UCMJ authorizes the President to establish procedures for military commissions “which shall, <emphasis>so far as he considers practicable,</emphasis> apply the principles of law and the rules of evidence generally recognized in the trial of criminal cases in the United States district courts, but which may not be contrary to or inconsistent with this chapter.” (emphasis added). Far from constraining the President’s authority, Article 36 recognizes the President’s prerogative to depart from the procedures applicable in criminal cases whenever <emphasis>he alone</emphasis> does not deem such procedures “practicable.” While the procedural regulations promulgated by the Executive must not be “contrary to” the UCMJ, only a few provisions of the UCMJ mention “military commissions,” and there is no suggestion that the procedures to be employed by Hamdan’s commission implicate any of those provisions....</para>
<para>Nothing in the text of Article 36(b) supports the Court’s sweeping conclusion that it represents an unprecedented congressional effort to change the nature of military commissions from common-law war courts to tribunals that must presumptively function like courts- martial....Even if Article 36(b) could be construed to require procedural uniformity among the various tribunals contemplated by the UCMJ, Hamdan would not be entitled to relief. Under the Court’s reading, the President is entitled to prescribe different rules for military commissions than for courts-martial when he determines that it is not “practicable” to prescribe uniform rules....</para>
<para>Hamdan’s military commission complies with the requirements of Common Article 3. It is plainly “regularly constituted” because such commissions have been employed throughout our history to try unlawful combatants for crimes against the law of war....Hamdan’s commission has been constituted in accordance with these historical precedents....The Court concludes Hamdan’s commission fails to satisfy the requirements of Common Article 3 not because it differs from the practice of previous military commissions but because it “deviate[s] from [the procedures] governing courts-martial.” But there is neither a statutory nor historical requirement that military commissions conform to the structure and practice of courts-martial. A military commission is a different tribunal, serving a different function, and thus operates pursuant to different procedures. The 150-year pedigree of the military commission is itself sufficient to establish that such tribunals are “regularly constituted court[s]. Similarly, the procedures to be employed by Hamdan’s commission afford “all the judicial guarantees which are recognized as indispensable by civilized peoples.”...</para>
<para>For these reasons, I would affirm the judgment of the Court of Appeals.</para>
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