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<para><emphasis role="strong"><ulink url="http://laws.findlaw.com/us/541/509.html">http://laws.findlaw.com/us/541/509.html</ulink></emphasis></para>
<para>George Lane and Beverly Jones are paraplegics who rely on wheelchairs for mobility. In 1998 they sued in U.S. District Court, alleging that Tennessee and some of its counties had denied them physical access to that state’s courts in violation of Title II of the Americans with Disabilities Act of 1990 (ADA). After the district court denied the State’s motion to dismiss on Eleventh Amendment immunity grounds, the U.S. Court of Appeals for the Sixth Circuit affirmed. Majority: Stevens, Breyer, Ginsburg, O’Connor, Souter. Dissenting: Kennedy, Rehnquist, Scalia, Thomas.</para></introduction>
<division id="ch04div16" type="h1"><title id="ch04div16.title"/><division id="ch04div17" type="h2"><title id="ch04div17.title"><emphasis role="smaller">Justice Stevens</emphasis> delivered the opinion of the Court.</title>
<para>Title II of the Americans with Disabilities Act provides that “no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs or activities of a public entity, or be subjected to discrimination by any such entity.” The question presented in this case is whether Title II exceeds Congress’ power under § 5 of the Fourteenth Amendment....</para>
<para>In <emphasis>Board of Trustees</emphasis> v. <emphasis>Garrett</emphasis> (2001), we concluded that the Eleventh Amendment bars private suits seeking money damages for state violations of Title I of the ADA. We left open, however, the question whether the Eleventh Amendment permits suits for money damages under Title II.</para>
<para>The Eleventh Amendment renders the States immune from “any suit in law or equity, commenced or prosecuted...by Citizens of another State, or by Citizens or Subjects of any Foreign State.” Even though the Amendment “by its terms...applies only to suits against a State by citizens of another State,” our cases have repeatedly held that this immunity also applies to unconsented suits brought by a State’s own citizens. Our cases have also held that Congress may abrogate the State’s Eleventh Amendment immunity. To determine whether it has done so in any given case, we “must resolve two predicate questions: first, whether Congress unequivocally expressed its intent to abrogate that immunity; and second, if it did, whether Congress acted pursuant to a valid grant of constitutional authority.”</para>
<para>The first question is easily answered in this case....[N]o party disputes the adequacy of that expression of Congress’ intent to abrogate the States’ Eleventh Amendment immunity. The question, then, is whether Congress had the power to give effect to its intent.</para>
<para>In <emphasis>Fitzpatrick</emphasis> v. <emphasis>Bitzer</emphasis> (1976), we held that Congress can abrogate a State’s sovereign immunity when it does so pursuant to a valid exercise of its power under § 5 of the Fourteenth Amendment to enforce the substantive guarantees of that Amendment. This enforcement power, as we have often acknowledged, is a “broad power indeed.” It includes “the authority both to remedy and to deter violation of rights guaranteed [by the Fourteenth Amendment] by prohibiting a somewhat broader swath of conduct, including that which is not itself forbidden by the Amendment’s text.” We have thus repeatedly affirmed that “Congress may enact so-called prophylactic legislation that proscribes facially constitutional conduct, in order to prevent and deter unconstitutional conduct.”<emphasis>...</emphasis></para>
<para>Congress’ § 5 power is not, however, unlimited. While Congress must have a wide berth in devising appropriate remedial and preventative measures for unconstitutional actions, those measures may not work a “substantive change in the governing law.” In <emphasis>Flores</emphasis> v. <emphasis>City of Boerne</emphasis> (1997), we recognized that the line between remedial legislation and substantive redefinition is “not easy to discern,” and that “Congress must have wide latitude in determining where it lies.” But we also confirmed that “the distinction exists and must be observed,” and set forth a test for so observing it: Section 5 legislation is valid if it exhibits “a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end....</para>
<para>Applying the <emphasis>Boerne</emphasis> test in <emphasis>Garrett</emphasis>, we concluded that Title I of the ADA was not a valid exercise of Congress’ § 5 power to enforce the Fourteenth Amendment’s prohibition on unconstitutional disability discrimination in public employment....Congress’ exercise of its prophylactic § 5 power was unsupported by a relevant history and pattern of constitutional violations....[W]e concluded that Title I’s broad remedial scheme was insufficiently targeted to remedy or prevent unconstitutional discrimination in public employment. Taken together, the historical record and the broad sweep of the statute suggested that Title I’s true aim was not so much to enforce the Fourteenth Amendment’s prohibitions against disability discrimination in public employment as it was to “rewrite” this Court’s Fourteenth Amendment jurisprudence.</para>
<para>In view of the significant differences between Titles I and II, however, <emphasis>Garrett</emphasis> left open the question whether Title II is a valid exercise of Congress’ § 5 enforcement power. It is to that question that we now turn....</para>
<para>Title II, like Title I, seeks to enforce this prohibition on irrational disability discrimination. But it also seeks to enforce a variety of other basic constitutional guarantees, infringements of which are subject to more searching judicial review. These rights include some, like the right of access to the courts at issue in this case, that are protected by the Due Process Clause of the Fourteenth Amendment....</para>
<para>Congress enacted Title II against a backdrop of pervasive unequal treatment in the administration of state services and programs, including systematic deprivations of fundamental rights....</para>
<para>The conclusion that Congress drew from this body of evidence is set forth in the text of the ADA itself: “[D]iscrimination against individuals with disabilities persists in such critical areas as...education, transportation, communication, recreation, institutionalization, health services, voting, and <emphasis>access to public services</emphasis> ” (emphasis added [by Justice Stevens]). This finding, together with the extensive record of disability discrimination that underlies it, makes clear beyond peradventure that inadequate provision of public services and access to public facilities was an appropriate subject for prophylactic legislation.</para>
<para>The only question that remains is whether Title II is an appropriate response to this history and pattern of unequal treatment. At the outset, we must determine the scope of that inquiry. Title II...reaches a wide array of official conduct in an effort to enforce an equally wide array of constitutional guarantees. Petitioner urges us both to examine the broad range of Title II’s applications all at once, and to treat that breadth as a mark of the law’s invalidity. According to petitioner, the fact that Title II applies not only to public education and voting-booth access but also to seating at state-owned hockey rinks indicates that Title II is not appropriately tailored to serve its objectives. But nothing in our case law requires us to consider Title II, with its wide variety of applications, as an undifferentiated whole. Whatever might be said about Title II’s other applications, the question presented in this case is not whether Congress can validly subject the States to private suits for money damages for failing to provide reasonable access to hockey rinks, or even to voting booths, but whether Congress had the power under § 5 to enforce the constitutional right of access to the courts. Because we find that Title II unquestionably is valid § 5 legislation as it applies to the class of cases implicating the accessibility of judicial services, we need go no further.</para>
<para>Congress’ chosen remedy for the pattern of exclusion and discrimination described above, Title II’s requirement of program accessibility, is congruent and proportional to its object of enforcing the right of access to the courts. The unequal treatment of disabled persons in the administration of judicial services has a long history, and has persisted despite several legislative efforts to remedy the problem of disability discrimination. Faced with considerable evidence of the shortcomings of previous legislative responses, Congress was justified in concluding that this “difficult and intractable proble[m]” warranted “added prophylactic measures in response....”</para>
<para>This duty to accommodate is perfectly consistent with the well-established due process principle that, “within the limits of practicability, a State must afford to all individuals a meaningful opportunity to be heard” in its courts....Title II’s affirmative obligation to accommodate persons with disabilities in the administration of justice cannot be said to be “so out of proportion to a supposed remedial or preventive object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.” It is, rather, a reasonable prophylactic measure, reasonably targeted to a legitimate end.</para>
<para>For these reasons, we conclude that Title II, as it applies to the class of cases implicating the fundamental right of access to the courts, constitutes a valid exercise of Congress’ § 5 authority to enforce the guarantees of the Fourteenth Amendment. The judgment of the Court of Appeals is therefore affirmed.</para>
<blockquote><attribution>It is so ordered.</attribution></blockquote>
<para><emphasis role="smaller">Justice Souter,</emphasis> with whom <emphasis role="smaller">Justice Ginsburg</emphasis> joins, concurring...[omitted].</para>
<para><emphasis role="smaller">Justice Ginsburg,</emphasis> with whom <emphasis role="smaller">Justice Souter</emphasis> and <emphasis role="smaller">Justice Breyer</emphasis> join, concurring...[omitted].</para></division>
<division id="ch04div18" type="h2"><title id="ch04div18.title"><emphasis role="smaller">Chief Justice Rehnquist,</emphasis> with whom <emphasis role="smaller">Justice Kennedy</emphasis> and <emphasis role="smaller">Justice Thomas</emphasis> join, dissenting....</title>
<para>While the Court today pays lipservice to the “congruence and proportionality” test it applies it in a manner inconsistent with our recent precedents....</para>
<para>With respect to the due process “access to the courts” rights on which the Court ultimately relies, Congress’ failure to identify a pattern of actual constitutional violations by the States is...striking. Indeed, there is nothing in the legislative record or statutory findings to indicate that disabled persons were systematically denied the right to be present at criminal trials, denied the meaningful opportunity to be heard in civil cases, unconstitutionally excluded from jury service, or denied the right to attend criminal trials....</para>
<para>Even if the anecdotal evidence and conclusory statements relied on by the majority could be properly considered, the mere existence of an architecturally “inaccessible” courthouse—that is, one a disabled person cannot utilize without assistance—does not state a constitutional violation. A violation of due process occurs only when a person is actually denied the constitutional right to access a given judicial proceeding. We have never held that a person has a constitutional right to make his way into a courtroom without any external assistance. Indeed, the fact that the State may need to assist an individual to attend a hearing has no bearing on whether the individual successfully exercises his due process right to be present at the proceeding. Nor does an “inaccessible” courthouse violate the Equal Protection Clause, unless it is irrational for the State not to alter the courthouse to make it “accessible.” But financial considerations almost always furnish a rational basis for a State to decline to make those alterations....</para>
<para>The majority, however, claims that Title II also vindicates fundamental rights protected by the Due Process Clause—in addition to access to the courts—that are subject to heightened Fourteenth Amendment scrutiny....But Title II is not tailored to provide prophylactic protection of these rights; instead, it applies to any service, program, or activity provided by any entity. Its provisions affect transportation, health, education, and recreation programs, among many others, all of which are accorded only rational-basis scrutiny under the Equal Protection Clause. A requirement of accommodation for the disabled at a state-owned amusement park or sports stadium, for example, bears no permissible prophylactic relationship to enabling disabled persons to exercise their fundamental constitutional rights. Thus,...it is unlikely “that many of the [state actions] affected by [Title II] ha[ve] any likelihood of being unconstitutional.”...</para>
<para>Even in the limited courthouse-access context, Title II does not properly abrogate state sovereign immunity. As demonstrated in depth above, Congress utterly failed to identify any evidence that disabled persons were denied constitutionally protected access to judicial proceedings. Without this predicate showing, Title II, even if we were to hypothesize that it applies only to courthouses, cannot be viewed as a congruent and proportional response to state constitutional violations....</para>
<para>For the foregoing reasons, I respectfully dissent.</para></division>
<division id="ch04div19" type="h2"><title id="ch04div19.title"><emphasis role="smaller">Justice Scalia,</emphasis> dissenting....</title>
<para>In <emphasis>Boerne</emphasis>, we confronted Congress’ inevitable expansion of the Fourteenth Amendment, as interpreted in <emphasis>Katzenbach</emphasis> v. <emphasis>Morgan</emphasis> (1966), beyond the field of racial discrimination. There Congress had sought, in the Religious Freedom Restoration Act of 1993, to impose upon the States an interpretation of the First Amendment’s Free Exercise Clause that this Court had explicitly rejected. To avoid placing in congressional hands effective power to rewrite the Bill of Rights through the medium of § 5, we formulated the “congruence and proportionality” test for determining what legislation is “appropriate.” When Congress enacts prophylactic legislation, we said, there must be “proportionality or congruence between the means adopted and the legitimate end to be achieved.”</para>
<para>I joined the Court’s opinion in <emphasis>Boerne</emphasis> with some misgiving. I have generally rejected tests based on such malleable standards as “proportionality,” because they have a way of turning into vehicles for the implementation of individual judges’ policy preferences....Even so, I signed on to the “congruence and proportionality” test in <emphasis>Boerne</emphasis>, and adhered to it in later cases....</para>
<para>I yield to the lessons of experience. The “congruence and proportionality” standard, like all such flabby tests, is a standing invitation to judicial arbitrariness and policy-driven decisionmaking. Worse still, it casts this Court in the role of Congress’ taskmaster. Under it, the courts (and ultimately this Court) must regularly check Congress’ homework to make sure that it has identified sufficient constitutional violations to make its remedy congruent and proportional. As a general matter, we are ill advised to adopt or adhere to constitutional rules that bring us into constant conflict with a coequal branch of Government. And when conflict is unavoidable, we should not come to do battle with the United States Congress armed only with a test (“congruence and proportionality”) that has no demonstrable basis in the text of the Constitution and cannot objectively be shown to have been met or failed. As I wrote for the Court in an earlier case, “low walls and vague distinctions will not be judicially defensible in the heat of interbranch conflict.”</para>
<para>I would replace “congruence and proportionality” with another test—one that provides a clear, enforceable limitation supported by the text of § 5. Section 5 grants Congress the power “to <emphasis>enforce</emphasis>, by appropriate legislation,” the other provisions of the Fourteenth Amendment (emphasis added). <emphasis>Morgan</emphasis> notwithstanding, one does not, within any normal meaning of the term, “enforce” a prohibition by issuing a still broader prohibition directed to the same end....And one does not “enforce” the right of access to the courts at issue in this case, by requiring that disabled persons be provided access to all of the “services, programs, or activities” furnished or conducted by the State. That is simply not what the power to enforce means—or ever meant....Nothing in § 5 allows Congress to go beyond the provisions of the Fourteenth Amendment to proscribe, prevent, or “remedy” conduct that does not itself violate any provision of the Fourteenth Amendment. So-called “prophylactic legislation” is reinforcement rather than enforcement.</para>
<para>The major impediment to the approach I have suggested is stare decisis. A lot of water has gone under the bridge since <emphasis>Morgan</emphasis>, and many important and well-accepted measures, such as the Voting Rights Act, assume the validity of <emphasis>Morgan</emphasis> and <emphasis>South Carolina</emphasis> v. <emphasis>Katzenbach</emphasis> (1966)....</para>
<para>Thus, principally for reasons of stare decisis,...I shall leave it to Congress, under constraints no tighter than those of the Necessary and Proper Clause, to decide what measures are appropriate under § 5 to prevent or remedy racial discrimination by the States.</para>
<para>I shall also not subject to “congruence and proportionality” analysis congressional action under § 5 that is not directed to racial discrimination. Rather, I shall give full effect to that action when it consists of “enforcement” of the provisions of the Fourteenth Amendment, within the broad but not unlimited meaning of that term I have described above. When it goes beyond enforcement to prophylaxis, however, I shall consider it ultra vires. The present legislation is plainly of the latter sort.</para>
<para>Requiring access for disabled persons to all public buildings cannot remotely be considered a means of “enforcing” the Fourteenth Amendment. The considerations of long accepted practice and of policy that sanctioned such distortion of language where state racial discrimination is at issue do not apply in this field of social policy far removed from the principal object of the Civil War Amendments....It is past time to draw a line limiting the uncontrolled spread of a well-intentioned textual distortion. For these reasons, I respectfully dissent from the judgment of the Court.</para>
<para><emphasis role="smaller">Justice Thomas,</emphasis> dissenting...[omitted].
