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<para>A canon of judicial conduct adopted by the Minnesota Supreme Court prohibited a “candidate for a judicial office” from “announc[ing] his or her views on disputed legal or political issues.” In 1996 petitioner Gregory Wersal withdrew from the election for the state supreme court after an accusation was made that he had violated the rule. While running for associate justice of that court again in 1998, Wersal and others filed suit seeking a declaration that the announce clause violated the First Amendment and an injunction against its enforcement. In 1999 the U.S. District Court for the District of Minnesota granted White and other respondent officials summary judgment, a ruling that the U.S. Court of Appeals for the Eighth Circuit affirmed in 2001. Majority: Scalia, Kennedy, O’Connor, Rehnquist, Thomas. Dissenting: Stevens, Breyer, Ginsburg, Souter.</para></introduction>
<division id="ch05div26" type="h1"><title id="ch05div26.title"/><division id="ch05div27" type="h2"><title id="ch05div27.title">J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">calia</emphasis> delivered the opinion of the Court.</title>
<para>The question presented in this case is whether the First Amendment permits the Minnesota Supreme Court to prohibit candidates for judicial election in that State from announcing their views on disputed legal and political issues.</para>
<para>Since Minnesota’s admission to the Union in 1858, the State’s Constitution has provided for the selection of all state judges by popular election. Since 1912, those elections have been nonpartisan. Since 1974, they have been subject to a legal restriction which states that a “candidate for a judicial office, including an incumbent judge,” shall not “announce his or her views on disputed legal or political issues.” This prohibition, promulgated by the Minnesota Supreme Court and based on Canon 7(B) of the 1972 American Bar Association (ABA) Model Code of Judicial Conduct, is known as the “announce clause.” Incumbent judges who violate it are subject to discipline, including removal, censure, civil penalties, and suspension without pay. Lawyers who run for judicial office also must comply with the announce clause....Those who violate it are subject to, <emphasis>inter alia,</emphasis> disbarment, suspension, and probation....</para>
<para>Before considering the constitutionality of the announce clause, we must be clear about its meaning. Its text says that a candidate for judicial office shall not “announce his or her views on disputed legal or political issues.” We know that “announc[ing]...views” on an issue covers much more than <emphasis>promising</emphasis> to decide an issue a particular way. The prohibition extends to the candidate’s mere statement of his current position, even if he does not bind himself to maintain that position after election. All the parties agree this is the case, because the Minnesota Code contains a so-called “pledges or promises” clause, which <emphasis>separately</emphasis> prohibits judicial candidates from making “pledges or promises of conduct in office other than the faithful and impartial performance of the duties of the office”—a prohibition that is not challenged here and on which we express no view.</para>
<para>There are, however, some limitations that the Minnesota Supreme Court has placed upon the scope of the announce clause that are not (to put it politely) immediately apparent from its text. The statements that formed the basis of the complaint against Wersal in 1996 included criticism of past decisions of the Minnesota Supreme Court. One piece of campaign literature stated that “[t]he Minnesota Supreme Court has issued decisions which are marked by their disregard for the Legislature and a lack of common sense.” It went on to criticize a decision excluding from evidence confessions by criminal defendants that were not tape-recorded, asking “[s]hould we conclude that because the Supreme Court does not trust police, it allows confessed criminals to go free?” It criticized a decision striking down a state law restricting welfare benefits, asserting that “[i]t’s the Legislature which should set our spending policies.”...Although one would think that all of these statements touched on disputed legal or political issues, they did not (or at least do not now) fall within the scope of the announce clause. The Judicial Board issued an opinion stating that judicial candidates may criticize past decisions, and the Lawyers Board refused to discipline Wersal for the foregoing statements because, in part, it thought they did not violate the announce clause. The Eighth Circuit relied on the Judi cial Board’s opinion in upholding the announce clause, and the Minnesota Supreme Court recently embraced the Eighth Circuit’s interpretation.</para>
<para>There are yet further limitations upon the apparent plain meaning of the announce clause: In light of the constitutional concerns, the District Court construed the clause to reach only disputed issues that are likely to come before the candidate if he is elected judge. The Eighth Circuit accepted this limiting interpretation by the District Court, and in addition construed the clause to allow general discussions of case law and judicial philosophy. The Supreme Court of Minnesota adopted these interpretations as well when it ordered enforcement of the announce clause in accordance with the Eighth Circuit’s opinion.</para>
<para>It seems to us, however, that—like the text of the announce clause itself—these limitations upon the text of the announce clause are not all that they appear to be. First, respondents acknowledged at oral argument that statements critical of past judicial decisions are <emphasis>not</emphasis> permissible if the candidate also states that he is against <emphasis>stare decisis.</emphasis> Thus, candidates must choose between stating their views critical of past decisions and stating their views in opposition to <emphasis>stare decisis.</emphasis> Or, to look at it more concretely, they may state their view that prior decisions were erroneous only if they do not assert that they, if elected, have any power to eliminate erroneous decisions. Second, limiting the scope of the clause to issues likely to come before a court is not much of a limitation at all....Quite obviously, they will be those legal or political disputes that are the proper (or by past decisions have been made the improper) business of the state courts. And within that relevant category, “[t]here is almost no legal or political issue that is unlikely to come before a judge of an American court, state or federal, of general jurisdiction.” Third, construing the clause to allow “general” discussions of case law and judicial philosophy turns out to be of little help in an election campaign. At oral argument, respondents gave, as an example of this exception, that a candidate is free to assert that he is a “strict constructionist.” But that, like most other philosophical generalities, has little meaningful content for the electorate unless it is exemplified by application to a particular issue of construction likely to come before a court....Without such application to real-life issues, all candidates can claim to be “strict constructionists” with equal (and unhelpful) plausibility.</para>
<para>In any event, it is clear that the announce clause prohibits a judicial candidate from stating his views on any specific nonfanciful legal question within the province of the court for which he is running, except in the context of discussing past decisions—and in the latter context as well, if he expresses the view that he is not bound by <emphasis>stare decisis.</emphasis></para>
<para>Respondents contend that this still leaves plenty of topics for discussion on the campaign trail....Indeed, the Judicial Board has printed a list of preapproved questions which judicial candidates are allowed to answer. These include how the candidate feels about cameras in the courtroom, how he would go about reducing the caseload, how the costs of judicial administration can be reduced, and how he proposes to ensure that minorities and women are treated more fairly by the court system. Whether this list of preapproved subjects, and other topics not prohibited by the announce clause, adequately fulfill the First Amendment’s guarantee of freedom of speech is the question to which we now turn.</para>
<para>As the Court of Appeals recognized, the announce clause both prohibits speech on the basis of its content and burdens a category of speech that is “at the core of our First Amendment freedoms”—speech about the qualifications of candidates for public office. The Court of Appeals concluded that the proper test to be applied to determine the constitutionality of such a restriction is what our cases have called strict scrutiny; the parties do not dispute that this is correct. Under the strict-scrutiny test, respondents have the burden to prove that the announce clause is (1) narrowly tailored, to serve (2) a compelling state interest. In order for respondents to show that the announce clause is narrowly tailored, they must demonstrate that it does not “unnecessarily circumscrib[e] protected expression.”</para>
<para>The Court of Appeals concluded that respondents had established two interests as sufficiently compelling to justify the announce clause: preserving the impartiality of the state judiciary and preserving the appearance of the impartiality of the state judiciary. Respondents reassert these two interests before us, arguing that the first is compelling because it protects the due process rights of litigants, and that the second is compelling because it preserves public confidence in the judiciary. Respondents are rather vague, however, about what they mean by “impartiality.”...Clarity on this point is essential before we can decide whether impartiality is indeed a compelling state interest, and, if so, whether the announce clause is narrowly tailored to achieve it.</para>
<para>One meaning of “impartiality” in the judicial context—and of course its root meaning—is the lack of bias for or against either <emphasis>party</emphasis> to the proceeding. Impartiality in this sense assures equal application of the law. That is, it guarantees a party that the judge who hears his case will apply the law to him in the same way he applies it to any other party. This is the traditional sense in which the term is used....</para>
<para>We think it plain that the announce clause is not narrowly tailored to serve impartiality (or the appearance of impartiality) in this sense. Indeed, the clause is barely tailored to serve that interest <emphasis>at all,</emphasis> inasmuch as it does not restrict speech for or against particular <emphasis>parties,</emphasis> but rather speech for or against particular <emphasis>issues.</emphasis> To be sure, when a case arises that turns on a legal issue on which the judge (as a candidate) had taken a particular stand, the party taking the opposite stand is likely to lose. But not because of any bias against that party, or favoritism toward the other party. <emphasis>Any</emphasis> party taking that position is just as likely to lose. The judge is applying the law (as he sees it) evenhandedly.</para>
<para>It is perhaps possible to use the term “impartiality” in the judicial context (though this is certainly not a common usage) to mean lack of preconception in favor of or against a particular <emphasis>legal view.</emphasis> This sort of impartiality would be concerned, not with guaranteeing litigants equal application of the law, but rather with guaranteeing them an equal chance to persuade the court on the legal points in their case. Impartiality in this sense may well be an interest served by the announce clause, but it is not a <emphasis>compelling</emphasis> state interest, as strict scrutiny requires. A judge’s lack of predisposition regarding the relevant legal issues in a case has never been thought a necessary component of equal justice, and with good reason. For one thing, it is virtually impossible to find a judge who does not have preconceptions about the law....Indeed, even if it were possible to select judges who did not have preconceived views on legal issues, it would hardly be desirable to do so. “Proof that a Justice’s mind at the time he joined the Court was a complete <emphasis>tabula rasa</emphasis> in the area of constitutional adjudication would be evidence of lack of qualification, not lack of bias.”...And since avoiding judicial preconceptions on legal issues is neither possible nor desirable, pretending otherwise by attempting to preserve the “appearance” of that type of impartiality can hardly be a compelling state interest either.</para>
<para>A third possible meaning of “impartiality” (again not a common one) might be described as openmindedness. This quality in a judge demands, not that he have no preconceptions on legal issues, but that he be willing to consider views that oppose his preconceptions, and remain open to persuasion, when the issues arise in a pending case. This sort of impartiality seeks to guarantee each litigant, not an <emphasis>equal</emphasis> chance to win the legal points in the case, but at least <emphasis>some</emphasis> chance of doing so....</para>
<para>Respondents argue that the announce clause serves the interest in openmindedness, or at least in the appearance of openmindedness, because it relieves a judge from pressure to rule a certain way in order to maintain consistency with statements the judge has previously made. The problem is, however, that statements in election campaigns are such an infinitesimal portion of the public commitments to legal positions that judges (or judges-to-be) undertake, that this object of the prohibition is implausible. Before they arrive on the bench (whether by election or otherwise) judges have often committed themselves on legal issues that they must later rule upon....More common still is a judge’s confronting a legal issue on which he has expressed an opinion while on the bench. Most frequently, of course, that prior expression will have occurred in ruling on an earlier case. But judges often state their views on disputed legal issues outside the context of adjudication—in classes that they conduct, and in books and speeches....That is quite incompatible with the notion that the need for openmindedness (or for the appearance of openmindedness) lies behind the prohibition at issue here.</para>
<para>The short of the matter is this: In Minnesota, a candidate for judicial office may not say “I think it is constitutional for the legislature to prohibit same-sex marriages.” He may say the very same thing, however, up until the very day before he declares himself a candidate, and may say it repeatedly (until litigation is pending) after he is elected. As a means of pursuing the objective of open-mindedness that respondents now articulate, the announce clause is so woefully underinclusive as to render belief in that purpose a challenge to the credulous....</para>
<para>There is an obvious tension between the article of Minnesota’s popularly approved Constitution which provides that judges shall be elected, and the Minnesota Supreme Court’s announce clause which places most subjects of interest to the voters off limits....</para>
<para>The Minnesota Supreme Court’s canon of judicial conduct prohibiting candidates for judicial election from announcing their views on disputed legal and political issues violates the First Amendment. Accordingly, we reverse the grant of summary judgment to respondents and remand the case for proceedings consistent with this opinion.</para>
<para><emphasis>It is so ordered.</emphasis></para>
<para>J<emphasis role="smaller">ustice</emphasis> O’C<emphasis role="smaller">onnor</emphasis>, concurring...[omitted].</para>
<para>J<emphasis role="smaller">ustice</emphasis> K<emphasis role="smaller">ennedy</emphasis>, concurring...[omitted].</para></division>
<division id="ch05div28" type="h2"><title id="ch05div28.title">J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">tevens</emphasis>, with whom J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">outer</emphasis>, J<emphasis role="smaller">ustice</emphasis> G<emphasis role="smaller">insburg</emphasis>, and J<emphasis role="smaller">ustice</emphasis> B<emphasis role="smaller">reyer</emphasis> join, dissenting....</title>
<para>By obscuring the fundamental distinction between campaigns for the judiciary and the political branches, and by failing to recognize the difference between statements made in articles or opinions and those made on the campaign trail, the Court defies any sensible notion of the judicial office and the importance of impartiality in that context.</para>
<para>The Court’s disposition rests on two seriously flawed premises—an inaccurate appraisal of the importance of judicial independence and impartiality, and an assumption that judicial candidates should have the same freedom “to express themselves on matters of current public importance” as do all other elected officials. Elected judges, no less than appointed judges, occupy an office of trust that is fundamentally different from that occupied by policymaking officials. Although the fact that they must stand for election makes their job more difficult than that of the tenured judge, that fact does not lessen their duty to respect essential attributes of the judicial office that have been embedded in Anglo-American law for centuries.</para>
<para>There is a critical difference between the work of the judge and the work of other public officials. In a democracy, issues of policy are properly decided by majority vote; it is the business of legislators and executives to be popular. But in litigation, issues of law or fact should not be determined by popular vote; it is the business of judges to be indifferent to unpopularity....</para>
<para>[T]he elected judge, like the lifetime appointee, does not serve a constituency while holding that office. He has a duty to uphold the law and to follow the dictates of the Constitution. If he is not a judge on the highest court in the State, he has an obligation to follow the precedent of that court, not his personal views or public opinion polls. He may make common law, but judged on the merits of individual cases, not as a mandate from the voters.</para>
<para>By recognizing a conflict between the demands of electoral politics and the distinct characteristics of the judiciary, we do not have to put States to an all or nothing choice of abandoning judicial elections or having elections in which anything goes. As a practical matter, we cannot know for sure whether an elected judge’s decisions are based on his interpretation of the law or political expediency. In the absence of reliable evidence one way or the other, a State may reasonably presume that elected judges are motivated by the highest aspirations of their office. But we do know that a judicial candidate, who announces his views in the context of a campaign, is effectively telling the electorate: “Vote for me because I believe X, and I will judge cases accordingly.” Once elected, he may feel free to disregard his campaign statements, but that does not change the fact that the judge announced his position on an issue likely to come before him <emphasis>as a reason to vote for him.</emphasis> Minnesota has a compelling interest in sanctioning such statements.</para>
<para>A candidate for judicial office who goes beyond the expression of “general observation about the law...in order to obtain favorable consideration” of his candidacy, demonstrates either a lack of impartiality or a lack of understanding of the importance of maintaining public confidence in the impartiality of the judiciary....</para>
<para>[T]he very purpose of most statements prohibited by the announce clause is to convey the message that the candidate’s mind is not open on a particular issue. The lawyer who writes an article advocating harsher penalties for polluters surely does not commit to that position to the same degree as the candidate who says “vote for me because I believe all polluters deserve harsher penalties.” At the very least, such statements obscure the appearance of openmindedness. More importantly, like the reasoning in the Court’s opinion, they create the false impression that the standards for the election of political candidates apply equally to candidates for judicial office....</para>
<para>[T]he judicial reputation for impartiality and openmindedness is compromised by electioneering that emphasizes the candidate’s personal predilections rather than his qualifications for judicial office....</para>
<para>The disposition of this case on the flawed premise that the criteria for the election to judicial office should mirror the rules applicable to political elections is profoundly misguided. I therefore respectfully dissent.</para>
<para>J<emphasis role="smaller">ustice</emphasis> G<emphasis role="smaller">insburg</emphasis>, with whom J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">tevens</emphasis>, J<emphasis role="smaller">ustice</emphasis> S<emphasis role="smaller">outer</emphasis>, and J<emphasis role="smaller">ustice</emphasis> B<emphasis role="smaller">reyer</emphasis> join, dissenting...[omitted].
